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President’s Message
Dear Colleagues:

I hope this Newsletter finds all of our members in good spirits and 
with increased business.  I want to thank all of our members who 
responded to and who submitted their ballots for the Prince George’s 
County Seat on the Court of Special Appeals.  In mentioning that 
I want to once again highlight the fact that the Board of Directors 
of the Bar Association has approved Amendments to both Article 
VIII and Article XI of the ByLaws on how the Bar Association 
would recommend potential judicial candidates.  There is going to 

be a vote on these proposed Amendments at the June meeting.  I would ask all members to 
please look at the April Newsletter as to the wording of these Amendments.  The Board of 
Directors and the Committee to Review the ByLaws have worked long and hard to try to 
make the Bar’s recommendation on candidates a more meaningful voice in the Selection 
Committee.  

The “Brown Bag” lunches have started and we are hoping for increased attendance 
at each session.  The early feedback that the Bar Association has received has been very 
positive.  The Alan J. Goldstein Seminar once again was a huge success.  We had over 100 
attorneys present and the speakers were both interesting and informative.  I would like to 
call members’ attention to the elections for the Bar Association at the June meeting.  This 
Newsletter contains a list of the candidates.  I would encourage all members to please vote for 
their selections.  It seems that we have now more people interested in joining the leadership 
of the Bar Association, which is a positive sign for the future.  I would also at this time 
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There are a number of ways for one 
to plan their estates so that there will 
be no need for probate. For example, 
many people, especially spouses, hold 
their property in joint names with a right 
of survivorship. Any such property is 
not subject to probate. Or, one might 
designate a beneficiary or provide for 
payment or transfer on death. In such 
event, the property will pass directly 
to the beneficiary without probate. 
Another way to avoid probate would be 
to transfer your property into a revocable 
or living trust that you control while 
alive and direct in the trust document 
how your assets are to be distributed 
upon your death. This article addresses 
an important privacy issue related to 
revocable trusts.

In some states, probate is a an 
expensive process and is to be avoided 
for that reason alone. I suspect that a 
survey of people who have chosen to 
use a trust for the distribution of their 
estate would show that their primary 
reason for doing so was to avoid 
probate. Whether one should plan to 
avoid probate in Maryland for reasons 
of expense is beyond the scope of this 
article. However, in such a survey, I 
expect that the second most popular 
reason people chose to handle the 
distribution of their estates through a 
trust was for reasons of privacy. That is 
because the probate process is a public 

revoCable/liviNg trusts aNd PrivaCy by: George E. Meng 
one. It starts with the filing of a Petition 
for Probate and a Will, if there is one. 
Probate files are available at the Register 
of Wills office to be reviewed by anyone. 
Many of the details of the family and the 
decedent’s assets are available through 
an Inventory and periodic accountings.

Most revocable trust documents 
include provisions similar to the ones 
found in Johnson v. Johnson, 184 Md. 
App. 643 (2009). The Johnson trust 
provided: “The Trustee shall not be 
required at any time to file any account 
in any court, nor shall the Trustee be 
required to have any account judicially 
settled.” It also stated that the Trustors’ 
express intent was to create a private trust; 
and finally it provided: “Trustors direct 
that only the information concerning 
the benefits held for or distributable to 
any particular beneficiary be revealed to 
such beneficiary and that no person shall 
be entitled to information concerning 
benefits held for or distributable to any 
other person.” This kind of provision 
would seem to provide the kind of 
privacy one would expect. Typically, 
these trusts provide for income and a 
measured amount of principal to be 
distributed to the surviving spouse 
for life with the ability to distribute 
additional principal if appropriately 
necessary and then upon the death 
of the surviving spouse to distribute 
the remainder, if any, to children, 

grandchildren, or others.

When the Johnsons established 
their trust, it provided that the husband 
and wife would be co-Trustees. When 
Mr. Johnson died, his wife Catherine 
became sole Trustee and the Trust was 
divided into 2 parts. For the first part, 
Catherine was entitled to all the income 
and potentially all of the principal. For 
the first part she also had a power of 
appointment to control distribution of 
the remainder upon her death through 
her Will. As to the second part, she 
had the same rights to principal and 
income but her power of appointment 
was limited to distribution under her 
Will to one or more children or other 
descendants. If she didn’t exercise 
that limited power, distribution would 
be to her husband’s son, James, if he 
were alive. Under the first part, James’ 
interest is contingent upon Catherine 
not using all the principal or exercising 
the power of appointment. Under the 
second part, James’ interest is vested 
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but subject to divestment if he doesn’t 
survive or all the principal is used for 
Catherine. Simply put, there might not 
be anything left to distribute to James 
when Catherine dies.

Catherine is still alive. Even so, 
James requested an accounting more 
than once without any response. He 
then filed suit. Catherine claimed what 
most attorneys would have argued - the 
court’s ordering an accounting would 
contravene the specific terms of the 
Trust and would be contrary to Maryland 
case law which indicates that a Settlor’s 
intent is controlling. The Court of 
Special Appeals, I believe, surprised 
many by finding that a trustor cannot, 
by including limitations in the Trust 
instrument, circumscribe the trustee’s 
duty to account to beneficiaries. So, 
despite all desires for privacy and 
Catherine’s argument that it really 
isn’t any of James business, the Court 
determined that “James is entitled to 
request an accounting and Catherine is 
required to provide it.”

So, according to the Court of Special 
Appeals, privacy is out the window 
as to beneficiaries even if they might 
never get a dollar. Note, however, that 
a Petition for Writ of Certiorari was 

410.720.0072  
Baltimore/Washington Area

www.constructionlaw.com

We Built Our Reputation 
On Construction Law.

Exclusively.

 Kenneth K. Sorteberg, Esq.
AAA  Construction Arbitrator 
AAA Construction Mediator

sorteberg@constructionlaw.com

granted and the case was argued before 
the Court of Appeals on January 8, 2010 
#63 September Term 2009.

In Johnson, the Court did not directly 
address a beneficiary’s right to obtain a 
copy of the Trust document or other 
documents relevant to an accounting. 
However, it is difficult to imagine a 
situation wherein a person would be 
entitled to an accounting but not have 
a similar right to obtain copies of other 
relevant documents.

While it is true that the Johnson 
decision only affects privacy as it relates 
to a very limited group of people - the 
beneficiaries -, I find it rare that a client 
mentions privacy as a motivating factor 
except when they are concerned about it 
is related to beneficiaries.

For those of you who provide estate 
planning advice to clients who are 
considering the use of a Trust, it would 
be wise to review Johnson and keep an 
eye out for the decision from the Court 
of Appeals.
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